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Company profiles 

 

Garner & Hancock Solicitors 

Garner & Hancock is one of the West London’s longest established and most 

reputable law firms. We have the expertise to provide a full range of legal 

services for you and your business. Our firm offers services in most legal fields 

including probate, litigation, Wills, property (residential and commercial), 

family, employment and dispute resolution.  

Frenkel Topping 

At Frenkel Topping our aim for the quarter century of our existence, has been 

to provide the highest quality of financial service advice, support and 

recommendations, predominantly to the recipients of clinical negligence and 

personal injury awards. 

We provide advice and expert opinion to clients and their legal representatives 

at the pre settlement stage and financial guidance to clients and their legal 

representatives following the settlement of claims. 

 

Speakers 

Vinay Tanna – Garner & Hancock 

Vinay trained at a West End firm and joined Garner & Hancock over 20 years ago. He is now 
Managing Partner. He sits on various boards and charities. He is about to publish a book on 
Financial remedies in Divorce. 

Daniel Flynn – Garner & Hancock 

Daniel heads up the dispute resolution department.  Initially completed the Bar Professional 

Training Course to train as a barrister before joining Garner & Hancock in 2013 specialising 

in litigation including family and commercial disputes as well as contentious trusts and 

estates. Daniel has particular expertise in matrimonial finance and dealing with child contact 

issues. Daniel regularly appears in court on behalf of his clients. He qualified also as Solicitor 

advocate and has rights of audience in all courts.  

Nigel George TEP– Garner & Hancock 
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Nigel is the head of Garner & Hancock’s private client department, specialising in Wills, 
Lasting Powers of Attorney, Court of Protection matters, elderly client issues, estate 
planning, inheritance tax planning, trusts and estate administration.  Nigel has a wealth of 
experience advising a broad range of clients in this complex area and is a Trusts and Estates 
Practitioner (TEP). 

Jakub Kotan – Garner & Hancock 

Jakub studied law at University of Sussex and then went on to complete an LLM master’s 

degree at BPP University. He specialises in advising clients on estate planning, will 

preparation, inheritance tax, trust and contentious probate matters. He is currently in the 

process of completing his STEP qualification (Society of Trust and Estate Practitioners) 

leading to TEP qualification.  

Ian MacKendrick – Frenkel Topping 

Ian is a chartered financial planner with Frenkel Topping.  Having trained as a Counsellor and 

Chartered Financial Planner with over 25 year’s financial expertise, he is uniquely positioned 

to specialise and advise the most vulnerable people in the UK, their families and legal 

advisers. Ian can often be found presenting around the UK and his aim is to provide an 

honest, caring and personal service. He loves working as part of the leading vulnerable 

financial advisory team in the UK, where his own experiences and vast expertise help set us 

apart. 

Also present 

Julian Hutson – Garner & Hancock 

Julian is senior partner and Head of Garner & Hancock’s property department and the Firm's 

Senior Responsible Officer for the Law Society's Conveyancing Quality Scheme. He has over 

40 years’ experience and handles a broad range of property matters including Lease 

extensions, leasehold enfranchisements, sale and purchase of residential and commercial 

property and new development.   

Brenda Zoller – Garner & Hancock 

Brenda specialises in property sales and purchases, transfers of equity, remortgages and 

lease extensions. Brenda ensures her clients receive a personal service where they can 

always speak to her directly and be kept up to date on all matters related to their sale or 

purchase. Brenda has a personal, jargon free approach and most of her business comes 

from previous clients happy with her service or recommendations to their families and 

friends. 

Richard Hancock – Garner & Hancock 
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Richard took over from his father in 1970 and ran the firm until 1996. He remains as a 

Consultant and is a specialist tax advisor. He is a member of The Society of Trust and Estate 

Practitioners (STEP).  

 

 

Thank you for attending our wealth protection seminar. For your interest and use, we 

have compiled a set of answers to some of the most frequently asked questions we get 

from our clients regarding asset protection. We hope you find them both helpful and 

informative. 

 

PLEASE DO NOT FORGET TO COMPLETE THE FEEDBACK FORM 

 

The Taxman – Nigel George 

(‘There are only two certainties in life, death and taxes’ – Benjamin 

Franklin) 
 

From April 6, 2020 you can leave up to £1 million pounds free of Inheritance tax.  

Unfortunately, many people will not qualify for this tax exemption… 

(All references to spouse/marriage include a Civil Partner/ Civil Partnership) 

INHERITANCE TAX  (“IHT”) 

There are two main reliefs and a host of other smaller ones: 

1. THE NIL RATE BAND (“NRB”) 

Everyone qualifies for this.  On death IHT is payable at 40% on all the assets you own over 

£325,000, unless they are exempt.   

2. THE RESIDENCE NIL RATE BAND( (RNRB) 

Not everyone will qualify for this.  It is currently £125,000 a year and will increase 

incrementally, over the next two years at £25,000 a year until it reaches the sum of 

£175,000 by 2020.  It only applies on death.  To qualify for it you must own or have owned a 

property and the property must be closely inherited. 



 

 pg. 6 

 

THE ADVANTAGE OF MARRIAGE AND CIVIL PARTNERSHIPS 

All property passing between spouses during their lifetime or on death is exempt from IHT.  

If you are married or in a civil partnership, you can inherit your spouse’s NRB and RNRB.  

This can increase the tax-free estate of a surviving spouse (as of 2020) to £1 million pounds   

 

HOW TO AVOID PAYING IHT 

 Planning 

 Trusts  

 Making a will  

Trusts 

 

A Trust is created when you transfer assets to trustees who then hold them for the benefit 

of beneficiaries.  Trust can be created for a number of reasons: 

TAX PLANNING 

So long as you cannot be a beneficiary of the trust this can be a very good means of 

reducing the liability of your estate to pay Inheritance Tax. 

A CONTROLLED FORM OF GIFTING 

Not everyone is good with money and a trust can be a useful way of letting someone have 

the benefit of money without them owning it e.g. a trust can buy a house which a 

beneficiary can then live in. 

FLEXIBILITY 

A trust can last for up to 125 years and can potentially benefit a wide range of beneficiaries.  

Funds can be lent as opposed to being given out right.   

Trust can be created during your lifetime or on death by will.  Trusts take two main forms: 

LIFE INTEREST 

"My wife may live in my house during her life and on her death the property shall pass to my 

children." 

DISCRETIONARY 
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"My trustees shall hold the trust fund on trust for the benefit of my beneficiaries and shall 

have the power to distribute it as they deem fit in their absolute discretion." 

ADVANTAGES OF CREATING A LIFE INTEREST TRUST OF THE FAMILY HOME 

Creating a life interest means you control the ultimate destination of your property. The 

surviving spouse has a home to live in but the first spouse to die can be sure that at least 

half of the house will ultimately pass to the children, or other beneficiaries.  Their half of the 

property cannot be used to pay care home fees.   

 

 

Care Home fees and deprivation of Assets 

 

For many years people have been seeking to avoid all their assets going in care home fees.  

Social care costs can be a debt like any other with the result that they are caught by 

insolvency legislation.  Family conflict can also result in claims to have transactions set aside.  

We list below just some of the regulations which can be applied when considering if a 

person has intentionally deprived themselves of assets or which can be invoked to overturn 

transactions: 

 

• S.51 Income Support (General) Regulations 1987 

• S.339-340 and S.423 Insolvency Act 1986 – no time limit 

• Insolvency Act 2000 

• S.37 Matrimonial causes Act 1973 

• S.10 &11 Inheritance (Provision for family and dependants) Act 1975 

• National Assistance (assessment of resources) Regulations 1992 

• S.70 Care Act 2014 

• The Care and Support (Charging and assessment of resources) Regulations 2014 

 

If a Local Authority concludes an individual has deliberately deprived themselves of an asset 

in order to avoid paying towards their care the Local Authority can: 
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a) Treat the person as still owning the asset when assessing any sum due from them 

b) Seek to recover the cost from the third party who has benefited from the asset 

 

The press and internet are full of offers of help which invite you to enter into all manner of 

schemes which they 'guarantee' will help you preserve your assets.  These should be viewed 

with a great deal of caution. 

 

Asset protection trusts 

 

There can be many reasons for seeking to protect your assets.  If these are designed 

primarily for the purpose of avoiding care home fees then they are likely to fail.  Placing 

property in trust during your lifetime can be done for a number of reasons: 

 

• Mitigating inheritance tax 

• Reducing future probate fees and delays in administering an estate 

• Protecting assets in case of relationship breakdown, death and insolvency 

• Reducing the risk of claims under the Inheritance (Provision for Families and 

Dependants) Act 1975 

• Providing for vulnerable beneficiaries 

• Providing for future generations - "the bank of Grandad and Grandma" 

• Loss of mental capacity may mean you can’t put such structures in place in later life 
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Be Organised! – Jakub Kotan 

Deed of Severance 

WHAT IS IT? 

If one or more co-owners of a property decide to change the way they own a real property so on 

their death their share does not automatically pass to the surviving owner.   

JOINT TENANTS 

If one person dies then the joint owner automatically receives the property. The ownership falls 

outside of the will and inheritance tax.         

a. Joint tenancy is usually chosen by married couples or those who intend for the property to 

be held in a way that automatically passes to the other on death. 

b. The share passes to the surviving joint tenant regardless to will provisions.  

c. Presumption of equal shares in beneficial ownership even if there has been unequal financial 

contribution to the purchase price or to the maintenance of the property.  

TENANTS IN COMMON 

If the co-owner dies the property passes under their will. If the person does not have a will then it 

passes under the rules of intestacy. 

a. Tenancy in common is usually chosen by cohabiting couples or commercial reasons 

This is the safest way to hold a property if the owners are not married. 

 

b. You should have a will. Otherwise the property may inadvertently pass to persons you didn’t 

intend under intestacy. 

 

c. If needed, an agreement or declaration of trust can show that a property is not owed in 

equal shares. Ask a solicitor to advise you on this. 

WHY SEVER? 
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If you do not wish for the joint tenant to automatically inherit your share in a property. This may 

happen if you want to ensure that some of your assets pass to a different person than the co-owner 

of your property for personal or tax planning reasons.  

WHEN TO SERVER? 
 

a. If you are looking to separate from or divorce your co-owner 
 
b. As a trust or inheritance planning tool.  This is commonly done if you are leaving a spouse or 

co-owner only a life interest in your share of the property.  
 
c. If you have made a will under which you leave your share of the property to anyone other 

than your co-owner. 
 

HOW TO SEVER? 
 
By a notice of severance served on the other co–owner.  You should then register the severance with 
the Land Registry.  Please contact us if you would like to discuss this further. 

 

Why make a will? 

 
If you don’t make a will… then your estate will be dealt with under the Intestacy rules:   
 

 these provide for your assets to go to your nearest surviving blood relatives you have 
no control over who inherits.   

 

 it can be time consuming and expensive to locate all possible beneficiaries.  Disputes 
can arise over who should be entitled to administer the estate. 
 

 if you are in a relationship but unmarried your partner inherits nothing under the 
rules. 

 

 where you leave a spouse and children assets are divided between them which can 
lead to problems for your spouse, family acrimony and the ability to keep your family 
home. 

 

 children inherit at 18 which is an early age to acquire a large inheritance 
 

DO I NEED A SOLICITOR TO MAKE A WILL? 
 
You can draw up your own will. However, it is easy to make mistakes.  Without proper 
professional advice you may end up with a will which is: 
 

 invalid in whole or part 

 leaves property to the wrong beneficiaries 

 fails to deal with all of your property 
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 is ambiguous and subject to dispute 

 doesn’t provide properly for vulnerable beneficiaries 

 doesn’t have regard to Inheritance Tax 

Lasting Power of Attorney 

 

WHAT IS A LASTING POWER OF ATTORNEY? 

A Lasting Power of Attorney is a legal document in which an individual (the Donor) gives authority 

for another person (the Attorney) to make decisions on their behalf regarding their financial affairs 

and/or their health and welfare. 

WHAT CAN AN ATTORNEY DEAL WITH ON MY BEHALF? 

There are two types of Lasting Power of Attorney – Lasting Power of Attorney (Property & Financial 

Affairs) and Lasting Power of Attorney (Health & Welfare).  The former deals with all financial 

matters such as helping with day to day financial affairs, dealing with investments, selling a house, 

running a business and other more general matters.  The latter deals with a range of health and care 

issues starting with the most serious decisions relating to life sustaining treatment, consent to 

operations, decisions relating to possible care homes and care plans, special dietary requirements 

etc. 

WHO SHOULD I APPOINT AS MY ATTORNEYS? 

Simply, people you trust to act in your best interests. It is most usual to appoint close family 

members, such as your children, to act as your Attorneys for both types of Lasting Power of 

Attorney.  However, where there are no suitable close relatives in existence or where there may be 

disputes between close relatives then it is possible to appoint a professional Attorney, such as your 

solicitor, to make decisions on your behalf. 

WHAT SAFEGUARDS ARE THERE AGAINST ANY POSSIBLE WRONGFUL ACTS OR BAD DECISIONS MADE BY MY 

ATTORNEYS? 

Your Lasting Power of Attorney cannot be operated by your Attorneys until they have been 

registered with the Office of the Public Guardian.  All Attorneys have to be mindful of their role and 

duties which are governed by the Mental Capacity Act 2005.  Attorneys must always act in the best 

interests of the person whom has appointed them. 

WHAT ARE THE CONSEQUENCES IF I HAVE NOT MADE A LASTING POWER OF ATTORNEY AND I LOSE 

MENTAL CAPACITY? 

If you lose the ability to deal with your affairs following a loss of mental capacity without having 

appointed Attorneys under a Lasting Power of Attorney then an application for a Deputy to be 

appointed has to be made to the Court of Protection.  This is an extremely expensive and time 

consuming exercise and remains so whilst the Deputy is carrying out his/her duties on your behalf 

once they have been appointed. 
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Claims against your estate after you die - Daniel Flynn 

Maintenance – Banfield v Campbell 

INHERITANCE (FAMILY AND DEPENDANTS) ACT 1975 

You might reasonably expect that your will is the final word on what happens after you die. 

However, there are circumstances where this is not the case. Under the Inheritance (Family and 

Dependants) Act 1975, the court has power to change the way that your estate is distributed if it 

does not meet certain rules. We recently acted in the case of Banfield v Campbell earlier this year, 

defending a claim from a disappointed beneficiary who had wanted more from the deceased’s 

estate. 

 

Only people in specified categories can make claims under this act: 

1. The spouse or civil partner of the deceased; 

2. A former spouse or civil partner of the deceased (so long as they have not subsequently re-

married) 

3. Someone who has been living as a cohabiting partner with the deceased for the two years 

prior to death 

4. The deceased’s children or anyone who was treated as their child by the deceased 

5. Anyone else who was being maintained wholly or in part by the deceased at the time of 

death. 
 

Where an application is made under this legislation, the court has power to vary the will to make 

“reasonable provision” for the disappointed party. This is usually limited to ensuring that they can 

meet their housing needs, and maybe be in the form of a life interest (as was the case in Banfield), 

but if the claim is from the spouse of the deceased then the court will make “such financial provision 

as it would be reasonable in all the circumstances of the case for a husband or wife to receive, 

whether or not that provision is required for his or her maintenance”. Clearly both of these are very 

vague and so the problem is the uncertainty created in these cases.  

How you can avoid this: The way to mitigate this uncertainty is to take careful advice at the time 

that you draft your will, and then to review your will every few years or when you have any major 

change in circumstances. 

 

 

Divorce and Claims by a Former Spouse – Vince v Wyatt 

FINAL ORDERS IN DIVORCE 
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The procedures for ending your marriage and separating your finances from your spouse are actually 

two separate court processes and it is important to consider both at the time of a marriage 

breakdown. Following a divorce, the court has power to make an order dividing the parties’ finances 

but it will only do this where it is asked to. This can be by consent between the parties or after 

contested proceedings. If you do not ask the court to make an order at the time of your divorce, 

then the case remains open indefinitely. In the main case on this topic, Vince v Wyatt, Mr Vince and 

Mrs Wyatt married in 1981, had two children, and separated in 1984. They did get a decree of 

divorce in 1992 but did not do anything about their finances as, at the time, neither of them had any 

money. Some time later, Mr Vince set up the green energy company Ecotricity and he is now very 

wealthy indeed. In 2013 Mrs Wyatt decided that she should have some of the benefits of this 

success and in 2015 the Supreme Court agreed that she should be entitled to make a claim against 

Mr Vince’s wealth. 

How you can avoid this: at the time of separation, consider obtaining a final order by agreement or 

through the court. 

Cohabitation – Mr R v Miss H 

COHABITATION AGREEMENTS  

Mr R and Miss H bought a flat together in 2013 as tenants in common. Mr R paid the deposit and 

most of the mortgage each month, while Miss H looked after their child. They had no record of their 

shares in the property. They separated in 2016 and could not decide how the property should be 

split.  

How you can avoid this: A Cohabitation Agreement is an agreement about your property ownership, 

assets and inheritance provisions. It is not the same as being married so does not carry quite the 

same duties and legal responsibilities. There are no real formalities for execution and no registration. 

Cohabitation agreements can be made at any time; it is advisable to do so before buying joint 

property or moving in together. 

 

WHAT IF I CAN’T GET AN AGREEMENT WITH MY PARTNER? 

 
If the parties cannot reach an amicable agreement between themselves then the only recourse is to 
the law as governed by statute and precedent in the areas of contract, trusts and land (“common 
law”). 
  
However, before you do anything you must attempt mediation or collaboration. 
 
 
 

COMMON LAW HUSBAND/WIFE, DO THEY EXIST? 

 
There is no such a thing as a “common law wife” and a “common law husband”. 
 

WE ARE JUST LIVING TOGETHER, NOTHING IS IN JOINT NAMES – ARE WE FINE? 
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It is not true that after a given period of time you automatically acquire the same rights from 
cohabitations married or civilly partnered couples. Someone cannot claim a share in their partner’s 
house even if they have paid bills or have had children together. The leading case, Stack v Dowden 
from 2007, sets out that the court will look holistically at the whole of the parties’ relationship. 
Without a written record of what you have agreed, you could find that the court reaches a very 
different conclusion to what you expected. 
 

Prenuptial Agreements – Mr K v Mrs K 

PRENUPS 

In 2003 Mr K bought a property with substantial help from his parents. In 2005 he re-mortgaged this 

property and bought a second property, again with help from his parents. In 2007 he married Mrs K 

but unfortunately the marriage did not last and they separated in 2014 and divorced in 2015. Garner 

& Hancock acted for Mr K in a long argument as to whether the properties should be considered to 

be matrimonial assets and whether the parents should have their contributions returned to them. 

How you can avoid this: Pre-nuptial agreements are becoming increasingly common and are 

increasingly strongly enforced by the courts. Taking early advice on a pre-nuptial agreement can 

ensure that any divorce is less uncertain and runs much more smoothly. Pre-nuptial agreements can 

also be an effective way of protecting family assets such as properties bought by parents or an early 

inheritance. A pre-nuptial agreement will not be upheld automatically but only where it is fair. 

Therefore it is important for both parties to have proper legal advice from a solicitor at the time of 

entering into the agreement.  

 

 

 

 

 

 

 

How to protect you assets in debt– Vinay Tanna 

 

Debts can only be attached to the assets that actually belong to you. In order for any creditors to 

claim your assets, we first need to establish the extent of your assets. We need to differentiate your 

assets from someone else’s… 

MARRIAGE IS NOT 50:50 
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If you are married then both parties have differing interest. To determine your respective interests 

in marriage, you have to effectively get divorced! I.e. you have to apply matrimonial law. So it is not 

automatic that you have 50:50 interest. There may be advantages in having your interest as low 

possible. You can try to convince any creditor or trustee that your wife’s interest is greater because 

she has a low income, children or prenuptial property (in short marriages). 

 

THE LEGAL OWNERSHIP WILL NOT TELL YOU EVERYTHING ABOUT ACTUAL OWNERSHIP. 

a. Look at the office copies (legal title) 

b. Look at tell-tale signs of unequal ownership 

 

“No disposition by a sole proprietor of the registered estate (except a trust corporation) under which 

capital money arises is to be registered unless authorised by an order of the court.” 

This entry on office copies would mean there the parties own the property unequally.   

”THERE ARE TWO TYPES OF PROPERTY OWNERSHIP: 

1. Legal Ownership: If you are the legal owner your name will appear on the title deeds. As the 

legal owner, you can sell, lease, or transfer the property or take out a mortgage against the 

property. 

2. Beneficial Ownership: You can be an owner without actually being named on the title deeds 

of the property. The beneficial ownership can be expressed by e.g. a declaration of trust or a 

record of the agreement to give someone an interest.  

YOU CAN CREATE A BENEFICIAL INTEREST IN A PROPERTY IN THREE WAYS: 

a. Direct/Resulting Trust: This involves a direct contribution such as mortgage payments or 

payments towards a deposit. It can also be an investment in a refurbishment project which 

enhances the value of the property.  

b. Intention/Constructive Trust: This can be, for example, a letter or email to give an interest in 

a property. It could mean actions by the property owner which you could construe intention 

to give an interest. 

c. Detrimental reliance or Estoppel: This is where one person has done something relying on 

the property owners promise to give the person an interest in the property. It must be 

detrimental and there must be reliance on the property owner’s actions. 

 

HOW DO YOU SHOW YOUR TRUE INTEREST IN AN ASSET? 

 

1. Expressed Document: This can be shown by way of a trust deed, also knowns as a declaration 

of trust which shows the respective interest of the parties. This is usually drawn up at the 

time of purchase.  



 

 pg. 16 

2. Loan Document 

3.  Other Evidence: e.g.  Bank account, receipts, credit cards statements and proofs of works 

done, emails and letters, including even love letters.  

 

ASSET REDUCTION – TIPS, TRIPS AND TRAPS 

1. A declaration is created at the time of the debt - The trustee can set it aside as it could be 

regarded as a sham. This happens in divorces when one wishes to dilute their interest. 

 

2. A divorce, consent order or a contrived attempt to divorce and give everything to your wife – 

The trustee can set the consent order aside. 

 

3. Giving it away to a third party or your children - You cannot dissipate assets if you are in debt 

or going through a divorce. The trustee or divorce judge can set it aside. Money to your 

children is still yours. 

 

4. You cannot spend it – Unless you spend your all your assets, this will be seen as dissipation. 

5.  You cannot pay your debts! – You cannot prefer one creditor over another as this can also be 

set aside. E.g. You owe money to you family and you pay them first and not the rest of your 

creditor. 

6. You can give it away and live in it – This will not protect care home fees, creditors or 

inheritance tax. 

 

7. Dying will not help – This will not help your debt or divorce settlement. Your estate will pick 

up the bill. 

HOW TO DO IT PROPERLY: 

1. Declaration of trust – If you are lent money, get it done early and register it. 

2. Use a discretionary trust to hold assets – These assets will no longer be yours. 

3. Gifting your property – Assets will no longer be yours. 

4.  Ring Fencing assets 

5.  Sever your tenancy – Make sure that you take advice before you do this. 

6. Make a will 

7. Documents in place to show interest of others – Such as loan documents, declarations of 

trust and letters of intention. 
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8. Pre-nuptial and cohabitation agreements 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Forthcoming Events: 

- Hounslow Business Festival (8th February 2019 Hilton 

Syon Park ) 

- Landlord and Tenant – Tips and Traps for Buy to let 

(March 2019 – Hilton Syon Park ) 
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A tradition of legal excellence since 1882. 

 

 

 

 

 

The information in this booklet is for general guidance and is not legal advice. Legal advice is very dependent 

on the specific facts of your situation and so you should always take legal advice from a solicitor or other 

qualified adviser that is tailored to your situation. If you want more details on any of the issues in this booklet 

then you can contact Garner & Hancock Solicitors. We are usually able to offer a free initial consultation over 

the phone to establish how best we can help you. 

We have tried to ensure that the information in this booklet is accurate. However, Garner & Hancock will not 

accept liability for any loss, damage or inconvenience arising as a consequence of any use of any information in 

this booklet. We are not responsible for claims brought by third parties arising from your use of this booklet. 

 

Notes: 
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