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Company profiles 

Garner & Hancock Solicitors 

Garner & Hancock is one of the West London’s longest established and most 

reputable law firms. We have the expertise to provide a full range of legal 

services for you and your business. Our firm offers services in most legal fields 

including probate, litigation, Wills, property (residential and commercial), 

family, employment and dispute resolution.  

 

Killik & Co, Richmond  

Killik & Co’s Richmond branch opened in 1997, and has been delivering a 

personal, high quality service to its clients for the last 20 years. Managed by Ian 

King, the highly experienced team is specialised in discretionary asset 

management, providing expert investment advice and long-term wealth 

planning, aiming to deliver a truly bespoke investment solution that responds 

and evolves as your life does.  
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Speakers 

Vinay Tanna – Garner & Hancock 

Vinay joined Garner & Hancock from a West End practice 20 years ago and is head of the 
Dispute Resolution Team. He specialises in litigation concerning wills and contested estates. 
He also has expertise in Matrimonial finances and is about to publish a book on Financial 
remedies in Divorce. 

Daniel Flynn – Garner & Hancock 

Daniel initially completed the Bar Professional Training Course to train as a barrister before 

joining Garner & Hancock in 2013 specialising in litigation including family and commercial 

disputes as well as contentious trusts and estates. Daniel has particular expertise in 

matrimonial finance and dealing with child contact issues. Daniel regularly appears in court 

on behalf of his clients. He qualified also as Solicitor advocate and has rights of audience in 

all courts.  

James Hadley – Garner & Hancock 

James is the head of Garner & Hancock’s private client department, specialising in Wills, 
Lasting Powers of Attorney, Court of Protection matters, elderly client issues, estate 
planning, inheritance tax planning, trusts and estate administration.  James has a wealth of 
experience advising a broad range of clients in this complex area having been admitted as a 
solicitor in 1999. 

Jakub Kotan – Garner & Hancock 

Jakub studied law at University of Sussex and went on to complete an LLM master’s degree 

and is about to publish his guide on contested probate. He specialises in advising clients on 

estate planning, will preparation, inheritance tax, and trust related matters.  

Tim Bennet – Killik & Co 

Formerly the deputy editor of MoneyWeek magazine, Tim joined Killik & Co in August 2013.  

A qualified Chartered Accountant, Tim leads the firm’s education suite, which includes 

regular Killik Academy seminars, and the Killik Explains videos.  Tim is also the editor of the 

flagship quarterly client magazine, Confidant, as well as a number of financial guides. 
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Also present 

Kiran Walia – Garner & Hancock 

Kiran is the Head of Garner & Hancock’s residential conveyancing department and the Firm's 

Senior Responsible Officer for the Law Society's Conveyancing Quality Scheme. She has over 

16 years’ experience and handles a broad range of property matters including Lease 

extensions, leasehold enfranchisements, sale and purchase of residential and commercial 

property and new development.  Kiran is well versed in drafting and negotiating all types of 

business leases. 

Brenda Zoller – Garner & Hancock 

Brenda specialises in property sales and purchases, transfers of equity, remortgages and 

lease extensions. Brenda ensures her clients receive a personal service where they can 

always speak to her directly and be kept up to date on all matters related to their sale or 

purchase. Brenda has a personal, jargon free approach and most of her business comes 

from previous clients happy with her service or recommendations to their families and 

friends. 

Richard Hancock – Garner & Hancock 

Richard took over from his father in 1970 and ran the firm until 1996. He remains as a 

Consultant and is a specialist tax advisor. He is a member of The Society of Trust and Estate 

Practitioners (STEP).  

 

 

Thank you for attending our wealth protection seminar. For your interest and use, we 

have compiled a set of answers to some of the most frequently asked questions we get 

from our clients regarding asset protection. We hope you find them both helpful and 

informative. 
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Deed of Severance 

 

Joint Tenancy 

If one person dies then the joint owner automatically receives the property regardless of what is 

stated in the will. The ownership falls outside of the will and inheritance tax.         

a. Joint tenancy is usually chosen by married couples or those who intend for the property to 

be held in a way that automatically goes to the other on death. 

b. Irrespective of what it says in the will 

The will cannot then determine where one parties share will go. 

c. Presumption of equal shares in beneficial ownership 

Even if there is unequal financial contribution to the purchase price or to the maintenance of 

the property there will still be a presumption of equality. So be careful how you hold a 

property if there is to be differing contributions in the future 

Tenancy in Common 

If one person dies the property passes under the will. If the person does not have a will then it 

passes under intestacy. 

a. Tenancy in common is usually chosen by cohabiting couples or commercial reasons 

This is the safest way to hold a property if the owners are not married. 

b. You should have a will 

Otherwise the property may inadvertently pass to persons you didn’t intend under intestacy. 

c. Presumption of unequal beneficial ownership 

Even if you do not have an expressed agreement such as a declaration of trust or 

cohabitation agreement then there is a much stronger chance you can argue that there were 

unequal contributions and hence that the property should be split in accordance with the 

agreement or in accordance with the contributions made 

Why sever? 

On death if you do not wish your share of the property to go to your spouse or partner you would 

need to sever the joint tenancy into a tenancy in common. You might wish to put in more money 

into the property. But there may be a strategic reason when not to sever, for example if your partner 

or spouse is more likely to die first. In such a case you would want to have the property held on a 

joint tenancy basis so it passes automatically to you. 
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When to server? 

a. Relationship on the rocks, separation, or divorce.  

b. Inheritance planning tool: You may wish to give the property under your will so as to avoid 

your estate bunching up with your spouse’s estate and going over the nil rate band. What 

you would wish to avoid is to waste the Nil Rate band or not make use of the opportunity to 

reduce the size of the estate without the opportunity of making lifetime gifts taken into 

account for tax if you died within 7 years. 

 

How to Sever? 

By a notice of severance. This has to be properly served on the other co–owner.  Once served there 

is no going back as it is unilateral and only one party need serve the notice. You should then register 

the severance with the Land Registry. 
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Declaration of Trust 

 

What are trusts? 
 

A trust is a legal arrangement which comes into effect when a ‘settlor’ places money, land or other 
assets in the hands of trustees. The trustees are responsible for managing the property for the 
benefit of a person or a group of people (‘the beneficiaries’) and to act in accordance with the 
wishes of the settlor. 

There are two types of ownership: 

Legal Ownership: If you are the legal owner your name will appear on the title deeds. As the legal 

owner, you can sell, lease, or transfer the property or take out a mortgage against the property. 

Beneficial Ownership: You can be an owner without actually being named on the title deeds of the 

property. The beneficial ownership can be expressed by e.g. a declaration of trust or a record of the 

agreement to give someone an interest.  

Or Implied (inadvertent): 

You can create a beneficial interest in a property in three ways: 

a. Direct also called a Resulting Trust. This involves a direct contribution such as mortgage 

payments or payment towards a deposit. It can also be investment in a refurbishment 

project which enhances the value of the property.  

b. Intention – Also called Constructive Trust. This can be for example a letter or email to give an 

interest in a property; it could mean actions by the property owner which you could 

construe intention to give an interest. 

c. Detrimental reliance or Estoppel. This is where one person has done something relying on 

the property owners promise to give the person an interest in the property. It must be 

detrimental and there must be reliance on the property owner’s actions. 

Example. Jill owns the property and Jack moves in having sold his house and used the proceeds to 

fund the lifestyle of the parities relying on promises of Jill that she will give a certain percentage of 

the property to Jack. 

Declaration of Trust 

This is a document which records the interests of two people who are either buying together or 

where one party is the legal owner and the other is not and this declaration documents what 

interest each has. 

The following considerations should be had: 

a. Before you buy 
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You should consider this at the time of purchase of the property. Entering into a declaration 

later on may create difficulties. There could be more reason for such a document to be 

doubted if it was entered into just before marriage (when the property was owned a while 

ago). 

b. Explains how you will hold the property  

It expressly shows how you hold the money leaving no one in any doubt how where and 

when monies were put into the property. 

c. Percentage 

It records the percentage you own and how you would divide the rents. 

d. Some other conditions 

a. Future unequal contributions 

It can also deal with how future contributions to the property is dealt with. 

b. Who moves out if relationship comes to an end 

Crucially if the parties intend to live in the property it may deal with exit clauses. You 

should consider things like if the person who continues to live in the property should 

pay rent. 

c. If it is ever rented 

The issues of renting and tax need to be considered. How is any profit from rental 

income is to be apportioned. 

d. What if one person dies 

Whether the property is sold straight away or there is a delay whilst the other 

partner is grieving. 

 

 

 

 

 

 



10 

10 Documents you that you must know about to protect your assets 

  www.garner-hancock.co.uk 

Deed of Gift  
 

Used to reduce your IHT  

Note that if you died within 7 years then some of the asset could be exposed to IHT but taper relief 

is available.  You can give £3000 each year without any tax consequences. 

Protects you from exposure to care home fees  

Make sure this is not the primary motive. You could be left out in the cold literally with no resources 

available for your old age. Further councils do not take kindly to those who give away their assets to 

try to avoid the cost of care. The council will ask many questions and make enquiries and in 

particular the property given away whilst you continue to live in it. 

It can help a child to get on a property ladder  

The primary reason for such gifts is to help a child buy their first property. But there are more tax 

efficient ways including a discretionary trust which gives you control of the asset. 

The Deed of Gift – The disadvantages 

a. It is irrevocable – Once you give away something it is near impossible to get it back. Possibly 

only if there was fraud, mistake or duress. 

b. You can’t have it back when you need it – If you ever need it in the future it cannot be called 

for. 

c. The person you gave it to could lose it. You asset could be lost in a divorce, claims for 

beneficial rights, bankruptcy, debts or sheer recklessness.  

d. You have no control – you cannot dictate how the asset should be used. 

The Deed of Gift – The alternatives 

a. Use a Declaration of Trust   

b. Leave it in a will 

c. Put it in Discretionary Trust 
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Marital agreements 

 

If I ever got married again should I get a pre-nuptial agreement to protect me? 

There is good and bad news. On the one hand, the bad news is that, in England and Wales, pre-

nuptial agreements are not automatically enforceable on public policy grounds.  The historic reason 

is to avoid unscrupulous husbands from taking advantage of vulnerable wives. 

On the other hand, the good news is that such agreements are persuasive evidence for the courts to 

show the intention of the parties at any future divorce and would be included as one of the factors 

to be considered by the courts under Section 25 of the Matrimonial Causes Act 1973. The trend is 

towards more enforceability so in the future we may see more like a French or US system where pre-

nuptial agreements are enforced as a matter of course.  

Furthermore, if you start divorce proceedings in another country then such documents could be 

used more effectively. In addition, it is hoped that in about 5 years the law may recognise prenuptial 

agreements. There have been a number of cases recently where the prenuptial agreement has been 

legally recognised (Crossley v Crossley being the lead recent case). Also, the prenuptial agreement is 

recognised in many European jurisdictions, and it is only a matter of time before it will be adopted 

by the UK, given our involvement with the EU. 

Does having children affect the prenuptial agreement? 

Yes, the main consideration in a pre-nuptial agreement will be the respective needs of the parties. 

As consenting adults the parties are capable of agreeing to a settlement, however, once there are 

any children of the marriage the court’s primary concern will be their welfare. On divorce, the Court 

will override the terms of a pre-nuptial agreement in order to ensure that the children’s needs are 

met, even if the parties agreed in the pre-nuptial that this would not be the case. 

What types of things can I enter into a prenuptial agreement? 

Division of joint assets, separation of assets belonging to one party before marriage and any choice 

items of property brought into the marriage. Any inheritance windfalls during marriage. 

What can’t go in a pre-nuptial agreement? 

Who does the washing up! Seriously, such domestic matters should not be included. It is also not 

appropriate to include arrangements for the care of and contact with children in a pre-nuptial 

agreement in anything more than the most general terms. 

What must I think about if I am considering a pre-nuptial? 

a. Discuss this very early with your partner 

This can be a very sensitive issue to discuss with your partner. Some consider entering into a 

prenuptial as setting yourself up to fail and it is highly possible that you may be asked “Why 

would we need a prenuptial if we are going to be together forever?” Unfortunately, this book 
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cannot provide you with an answer to that question, nor the perfect way to ask your partner to 

enter into such an agreement. However, one possible way to consider the prenuptial agreement 

is to liken it to travel insurance: although you don’t plan to get sick on holiday, you want to make 

sure you’re protected if you do! 

You can be diplomatic and say that you have heard about/had bad experiences of divorce. In the 

case of a second marriage, you may wish to protect assets which will go to your existing children. 

It is a mutual protection. It will avoid the acrimony at the end. Like with any relationship you are 

approaching such matters directly so that they do not pose problems in the future. 

b. Both parties must have independent legal advice. 

c. There must be full and frank disclosure of each other’s financial resources. 

d. Provision for children can be taken into account. 

e. Should be entered into at least 28 days before the wedding. 

How would courts view such a pre-nuptial agreement? 

A pre-nuptial agreement is one of the factors under s25 criteria the court would look at in 

considering how to distribute the finances in a marriage. 

Courts would look at how the pre-nuptial agreement came about; they may even look at the file of 

the solicitors who advised. So have a copy of the file as they are often destroyed after 6 years.  We 

at Garner & Hancock keep such files for 12 years. 

Courts would check if there had been proper disclosure including possible windfalls in the future. 

Courts would apply the following test “there would be no manifest injustice in holding the parties to 

the terms of their agreement” [K –v- K 2003 IFLR 120)  

Can I specify a particular settlement to be given to my spouse upon a determining event, for 

example, “he/she gets nothing if they are adulterous”? 

Unfortunately, the prenuptial agreement does not specifically cater for the way that the marriage 

has broken down. This particular question is given greater precedence in the US, as opposed to this 

jurisdiction. In England and Wales, the reason for divorce is not taking into consideration in the 

financial proceedings. 

If my spouse receives a bonus but that bonus may be variable how can I determine the level of 
maintenance that should be paid? 

The approach is to calculate a total figure for the vital husband maintenance to cover the ordinary 

expense of the other spouse together with any additional discretionary items; to make a monthly 

order to be paid from the salary at whatever rate the Judge feels to be fair; and, the balance to be 

expressed as percentage of the net bonus up to a stated maximum each year.  In a recent case of H –

v- W (2013 appeal) the Judge imposed a cap of £20,000 per annum on the wife’s share of 25% of the 

husband’s future bonus on the discretionary items.    
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Cohabitation Agreement 

 

Are these like Divorce orders? 
 
Divorce law only applies to married couples and the equivalent civil partnership dissolution which 
applies to same sex couples. There are no special rules relating to cohabitees and there is no such 
thing as a “common law spouse”. Therefore cohabitees facing a relationship break down will have to 
resolve matters according to general legal principles of trust ownership of properties. 
 
What if I can’t get an agreement with my Partner? 
 
If the parties cannot reach an amicable agreement between themselves then the only recourse is to 
the law as governed by statute and precedent in the areas of contract, trusts and land (“common 
law”). 
  
However, before you do anything you must attempt mediation or collaboration. 
 
Common Law Husband/Wife, do they exist? 
 
There is no such a thing as a “common law wife” and a “common law husband”. 
 
We are just living together, nothing is in joint names – are we fine? 
 
It is not true that after a given period of time you automatically acquire the same rights from 
cohabitations married or civilly partnered couples. Someone cannot claim a share in their partner’s 
house even if they have paid bills or have had children together. The leading case, Stack v Dowden 
from 2007, sets out that the court will look holistically at the whole of the parties’ relationship. 
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Will with letter of explanation 

 

Why make a Will? 
 
At Garner & Hancock we have a team of experienced and highly qualified solicitors who can help you 
to ensure that your decisions about what happens to your assets once you have died are carried out. 
 

By making a Will you can decide who looks after your estate and what happens to your belongings. If 
you have children you can indicate who will look after them and how they will be financially 
provided for. By making a Will you can also ensure that your estate does not pay too much 
Inheritance Tax. 

If you die without a Will you die ‘intestate’ and the law will dictate how your estate is administered, 
which may be different from your own wishes. 

Why instruct a solicitor to prepare a Will? 
 

A Will is one of the most important documents that you will sign as it addresses who will inherit 
from your estate. It is not a decision to be taken lightly, which is why our experienced, dedicated 
lawyers can offer you bespoke advice to assist you with your future planning. 

Do it Yourself Will writing kits and services offered by “Will Writers” may appear to be a more cost 
efficient. However the consequences of a poorly drafted Will can be disastrous and could result in an 
invalid Will and your beneficiaries incurring high legal costs if a dispute arises, as a result. 

Why do I need a letter of wishes?  

When a testator considers that their wishes may generate a potential claim, he should consider 
producing an explanation in a ‘letter of wishes’ concerning those who could feel unfairly treated. 
There is no law that governs how these letters may be prepared. However, they serve as an 
opportunity for the testator to explain why some beneficiaries are in greater need than others and 
why some should be omitted from receiving altogether. 

What if I have set up a discretionary trust? 

If your beneficiary is a vulnerable individual who will require a long term care from the estate, you 
may wish to provide the trustees with a guidance in form of a letter of wishes. In your letter, you 
should explain why you have set up a discretionary trust, what care the vulnerable individual 
requires and how the trustees should act to provide the required care and life benefits for them. 
Drafting of such document requires a great care and you should contact us to have this arranged. 
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Deed of Variation 

 

What is it? 

A deed of variation (of a deceased's estate) is a deed by which one or more beneficiaries of 

a deceased person's estate give up their entitlements under the deceased's will or the 

intestacy rules in favour of other persons. Sometimes referred to as a deed of family 

arrangement. 

It is read as if the testator themselves did it, irrevocable and must be done within two years 

of the date of death. 

When do I need it? 

It is a tool to manage inheritance tax and possibly capital gains tax advantages. 

Alternatively, it could also be used when family arrangements change in the period since the 

Will was drafted. For example, the surviving spouse no longer needs all the estate given to 

them and wishes for the whole or part of the estate to pass to the children straight away. 
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Life interest Trust 

 

What is it? 

It is exactly what the title says. It allows to give a beneficiary a lifelong interest in a property (e.g. a 

house or sum of money) without passing the legal title onto them. The benefit terminates on the 

death of the beneficiary. 

Why do I need it? 

Care home fees: When one’s assets are assessed for care home affordability purposes, the objective 

should be to minimise the assets available for this assessments. The care supplied by the state 

follows a simple logic that the recipient should pay for as much as they can afford.  

For example: I can sever a tenancy in a jointly owned property with my spouse. Then I can create a 

life interest trust over my half of the property with my spouse having interest in occupation for their 

life. This will mean that if they require a care my half of the house will be unaffected by the 

assessment and will remain in my estate which I wish to pass to our children. 

Protecting my assets: When I have children from my previous marriage but share a property with my 

current partner. I may still wish for my property to pass to my children but would not want to strip 

my partner of the use of the property in which we have been living. As a result, I set up a life interest 

trust for my partner but ultimately give the property to my children on my partner’s death.  
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Discretionary Trust 

 

It is an arrangement which allows the settlor (the one who creates the trust e.g. a testator) to select 

a number of beneficiaries who will benefit from the estate which is held on trust for them by 

trustees. However, in this instance the trustees are not required to obey any particular instructions 

from the settlor, as they are given none. 

This trust has a particular purpose in situations when it is uncertain what the beneficiaries may need 

in the future, or when it is required for them to benefit from the trust over a long period of time, or 

when a beneficiary could be significantly disadvantaged by receiving the full benefit from the estate 

immediately (e.g. the beneficiary going through a divorce). 

Uncertainty of future needs of beneficiaries  

It may be when parents are uncertain as to what their children will need in the future but do not 

wish to give their children a lump sum of money as yet. Instead, they entrust their trustees with a 

complete discretion to distribute the estate to the children as and when needed. 

Benefit from the trust over a long period of time  

It could be a useful arrangement in situation when care needs to be provided for, for example a 

vulnerable child over a long period of time. Imagine a situation when the parents know that a lump 

sum of money could wipe out the child’s status as health-care benefit recipient, or it could cause for 

the estate to quickly diminish either by careless of the beneficiary or by third parties taking unfair 

advantage of them. 

Disadvantage in immediate benefit  

In some situations, it is preferred for a beneficiary not to immediately benefit in full from the 

testator’s estate. This could be in situations when the beneficiary is  going through divorce 

proceedings and does not to wish for any received lump sum legacy to be halved by their marital 

dispute. The trustees will have the discretion to make distributions to other beneficiaries and delay 

the distribution to the one that could be affected. 
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Lasting Power of Attorney 

 

What is a Lasting Power of Attorney? 
 
A Lasting Power of Attorney is a legal document in which an individual (the Donor) gives authority 

for another person (the Attorney) to make decisions on their behalf regarding their financial affairs 

and/or their health and welfare. 

What can an Attorney deal with on my behalf? 

There are two types of Lasting Power of Attorney – Lasting Power of Attorney (Property & Financial 

Affairs) and Lasting Power of Attorney (Health & Welfare).  The former deals with all financial 

matters such as running day to day financial affairs, dealing with investments, selling a house, 

running a business and other more general matters.  The latter deals with a range of health and care 

issues starting with the most serious decisions relating to life sustaining treatment, consent to 

operations, decisions relating to possible care homes and care plans, special dietary requirements 

etc. 

Who should I appoint as my Attorneys? 

It is most usual to appoint close family members, such as your children, to act as your Attorneys for 

both types of Lasting Power of Attorney.  However, where there are no suitable close relatives in 

existence or where there may be disputes between close relatives then it is possible to appoint a 

professional Attorney, such as your solicitor, to make decisions on your behalf. 

What safeguards are there against any possible wrongful acts or bad decisions made by my 

Attorneys? 

Your Lasting Power of Attorney cannot be operated by your Attorneys until they have been 

registered with the Office of the Public Guardian.  All Attorneys have to be mindful of their role and 

duties which are governed by the Mental Capacity Act 2005.  Attorneys must always act in the best 

interests of the person whom has appointed them. 

What are the consequences if I have not created a Lasting Power of Attorney and I lose mental 

capacity? 

If you lose the ability to deal with your affairs following a loss of mental capacity without having 

appointed Attorneys under a Lasting Power of Attorney then an application for a Deputy to be 

appointed has to be made to the Court of Protection.  This is an extremely expensive and time 

consuming exercise and remains so whilst the Deputy is carrying out his/her duties on your behalf 

once they have been appointed. 
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Forthcoming Events: 

- Hounslow Business Festival (8th February 2017 Hilton 

Syon Park ) 

- Landlord and Tenant – Tips, Traps & Buy to let (March 

2018 – Hilton Syon Park ) 
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